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December 1, 2025

VIA FEDERAL EXPRESS AND ELECTRONIC SUBMISSION

Appliance and Equipment Standards Program
U.S. Department of Energy

Building Technologies Office

Mailstop EE-5B

1000 Independence Avenue, S.W.
Washington, D.C. 20585-0121

Re: Supplemental Comments -- Request for Information -- Manufactured
Housing Energy Conservation Standards — Docket No. EERE-2009-BT-BC-0021

Dear Sir or Madam:

The following comments are submitted as a supplement to the comments originally filed
in this docket on November 24, 2025 by the Manufactured Housing Association for Regulatory
Reform (MHARR).

In those comments, MHARR asserts that the underlying rulemaking in this docket, i.e.,
U.S. Department of Energy (DOE) “energy conservation” standards for manufactured homes (and
a related enforcement procedures proposed rule), must be withdrawn and repealed because a key
cost-benefit/Regulatory Impact Analysis (RIA) input into that rule,' the Social Cost of Carbon
(SCC) construct and related materials produced by the federal Interagency Working Group on the
Social Cost of Greenhouse Gasses (IWG), were repudiated and repealed by Executive Order
14154, issued on January 20, 2025.

Insofar, however, as DOE, in this docket (or in subsequent litigation) may attempt to assert
or maintain that the SCC values and related IWG “support” documents were not used or relied
upon in connection with the subject manufactured housing energy standards, it is important to note
that in litigation contemporaneous with the development and publication of the final standards rule
herein,? federal agencies — including DOE — filed an affidavit affirmatively asserting that an

"It should be noted that implementation of the DOE manufactured housing energy standards rule has repeatedly been
delayed by DOE and that the energy standards rule has never been enforced or implemented. Similarly, the
enforcement procedures rule has been proposed but has not been implemented as a final rule or enforced.

2 The DOE standards rule was published in the Federal Register on May 31, 2022. The affidavit described below was
filed with the U.S. District Court for the Western District of Louisiana on February 19, 2022.
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injunction against the use of SCC values in federal rulemaking,® would require the withdrawal and
re-evaluation (including new cost-benefit and RIA analyses) for multiple rules then pending,
specifically including the final DOE manufactured housing energy standards rule.

Specifically, a federal affidavit filed in State of Louisiana v. Biden, 2:21-ev-01074 (W.D.
La.) and submitted by the Deputy Administrator of the Office of Information and Regulatory
Affairs (OIRA) within the Office of Management and Budget (OMB), a White House agency,*
States:

“In my capacity as OIRA’s Deputy Administrator ... I understand that the
Preliminary Injunction [against use of or reliance upon SCC values]| would impede
a variety of agency rulemakings and actions. In particular, agencies would be
required to redirect resources to revise already-drafted proposed rules, regulatory
impact analyses, and other analyses in support of other agency actions, including
in instances where a draft rule that incorporates the Working Group’s Interim
Estimates has already been submitted to OMB for review under E.O. 12866. 1
understand that a significant number of agency rules and actions would need to be
postponed or reworked as a result of the Preliminary Injunction.

“Based upon information made available to me in my official capacity, the
Department of Energy has initially identified approximately twenty-seven
rulemaking that will be so affected....’

(Emphasis added). The Declaration then goes on to state, specifically, with respect to the DOE
standards rule herein:

“[BJecause the manufactured housing standards will have significant economic
costs ... DOE is required by EO 12866 to quantify the costs and benefits of
alternatives in an RIA to accompany publication of the final standards. If DOE
cannot continue to use the Interim Estimates for purposes of its EO 12866 analysis.
and in the development of a record to support their rulemaking under DOE’s
statutory criteria for setting energy efficiency standards, the development of a new
adequate presentation of all the relevant costs and benefits could complicate DOE’s
ability to satisfy its requirements under EO 12866 and statute in time to meet the
court-ordered deadline.’

(Emphasis added).

% A preliminary injunction barring use of the SCC values was, in fact, entered by the District Court on February 11,
2022.

* See, Declaration of Dominic J. Mancini Submitted in Support of Defendants’ Motion for a Stay Pending Appeal,
attached as Exhibit 1, hereto..

®1d. at p. 10, paragraphs 17 and 18.

® DOE, at that time, was subject to a consent decree entered in litigation styled Sierra Club v. Granholm, 1:cv-17-

02700 (D.D.C.) requiring the issuance of DOE manufactured housing energy conservation standards by May 16, 2022.
1d. at p. 12, paragraph 20.
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These statements, together with those contained in the final rule itself, as published in the
Federal Register and as highlighted by MHARR in a Supreme Court Amicus Curiae Brief,” leave
no doubt whatsoever that SCC values were utilized by DOE in the manufactured housing energy
conservation standards rulemaking prior to the District Court injunction and continued to be used
by DOE in that rulemaking insofar as the District Court injunction was stayed pending appeal by
the Fifth Circuit U.S. Court of Appeals on March 16, 2022.

Consequently, the SCC and IWG work products were integral to the development of
the manufactured housing energy standards rule and its related statutorily-required RIA
and cost-benefit analysis. Given that fact, and given the fact that the SCC and IWG
“support” documents have now been withdrawn again and repudiated by EO 14154, the
foundation and basis for DOE’s cost-benefit analysis in connection with the May 31, 2022
manufactured housing “energy conservation” standards rule (and related enforcement
procedures rule) are no longer valid, applicable or legitimate. Accordingly, both rules should
be withdrawn and repudiated as asserted by MHARR in its original comments in this matter.

Sincerely,

Mark Weiss
President and CEO

cc: Hon. Donald J. Trump
Hon. Susan Wile
Hon. Chris Wright
Hon. Russell Vought

7 See, Brief of Manufactured Housing Association for Regulatory Reform as Amicus Curiae in Support of Applicants,
attached hereto as Exhibit 2.



EXHIBIT 1

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF LOUISIANA
LAKE CHARLES DIVISION

THE STATE OF LOUISIANA, et al.,
Plaintiffs,

v. Case No. 2:21-¢v-01074-JDC-KK
JOSEPH R. BIDEN, JR., in his official
capacity as President of the United
States, et al.,

Defendants.

DECLARATION OF DOMINIC J. MANCINI SUBMITTED IN
SUPPORT OF DEFENDANTS’ MOTION FOR A STAY PENDING APPEAL

Pursuant to 28 U.S.C. § 1746, I, Dominic J. Mancini, declare the following to be true

and correct:

1. I am the Deputy Administrator of the Office of Information and Regulatory
Affairs (OIRA) of the Office of Management and Budget (OMB), which is an office
within the Executive Office of the President. I have held the position of Deputy
Administrator since 2013. As part of my duties, in the absence of a confirmed
Administrator of OIRA, T have often been delegated the duties of the Administrator,
and I am currently serving in the capacity. In addition, I have held various positions
with OIRA, including serving as Branch Chief for natural resources and the
environment, and as the Economist for health, transportation, and general

government. Prior to joining OIRA, T worked as an economist at the Food and Drug
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Administration, preparing regulatory impact analyses for economically significant
regulations. I have degrees in economics and finance from the University of Florida,
and a PhD in economics from the University of North Carolina at Chapel Hill.

2. I understand that, in the above-captioned case, the Court has entered a
Preliminary Injunction that, among other things, prohibits federal agencies “from
adopting, employing, treating as binding, or relying upon” the work product of the
Interagency Working Group on the Social Cost of Greenhouse Gases (the “Working
Group” or “IWG”), and any estimates of the social cost of greenhouse gases that are
based on “global effects” or that “do[] not utilize discount rates of 3 and 7 percent.” I
submit this declaration in support of the Defendants’ motion for a stay pending
appeal in the above-captioned case. I make the statements herein based upon my
personal knowledge and information made available to me in my official capacity.

BACKGROUND

3. The Office of Information and Regulatory Affairs (‘OIRA”) is a statutory part
of the Office of Management and Budget (‘OMB”) within the Executive Office of the
President. OIRA is the Federal Government’s central authority for, among other
things, the review of Executive Branch regulations.

4. Executive Order (“EO”) 12866, issued on September 30, 1993, assigned OIRA
the responsibility of coordinating interagency Executive Branch review of significant
regulations before publication. This ensures agency compliance with the principles
in EO 12866, which include providing meaningful public comment opportunities,

considering alternatives to the rulemaking, and assessing both costs and benefits.



OIRA review helps to ensure that agencies disclose and carefully consider the
consequences of rules, including both benefits and costs, before they proceed.

5. Specifically, EO 12866 established a detailed regulatory-review process to be
coordinated by OMB and OIRA in which all agencies, except “independent regulatory
agencies,” must participate. EO 12866 § 3(b). For significant regulatory actions, EO
12866 requires an assessment of the anticipated costs and benefits of the agency’s
proposal. See id. § 6(a)(3)(B), (C). The Executive Order directs an agency to provide
OIRA with a written explanation of why it opted for the proposed action and how it
best meets the need for the action. See id. § 6(a)(3)(B)(1)—(ii), (C)(ii). OIRA then
reviews the agency’s action. See id. § 6(b)(2). If an agency proposes or finalizes a
significant rule that requires a more-detailed analysis of costs and benefits, one
product of this process, often called a Regulatory Impact Analysis (“RIA”), is
published alongside it. See id. § 6(a)(3)(E).

6. Such regulatory analysis provides a formal means of organizing the evidence
on the key effects—both good and bad—of the various alternatives that should be
considered in developing regulations. Among the purposes are (1) to learn if the
quantitative and qualitative benefits of an action are likely to justify the costs; (2) to
promote accountability to the public; and (3) to discover which of various possible
alternatives would produce the highest net benefits, both in a formal, quantitative
manner, as well as when taking qualitative effects into account. Sometimes careful
analysis can show that a less stringent alternative is best; sometimes more stringency

will be shown to be justified; sometimes a creative option will emerge.



CIRCULAR A-4

7. OMB guidance, in particular Circular A-4, “is designed to assist analysts in the
regulatory agencies by defining good regulatory analysis” when developing RIAs that
comply with EO 12866. Office of Mgmt. & Budget, Circular A-4, at 1 (2003). Among
other things, Circular A-4 emphasizes that agencies “should monetize quantitative
estimates whenever possible.” Id. at 27. Furthermore, as Circular A-4 explains, a
good cost-benefit analysis will monetize more than just direct effects: Agencies should
include “any important ancillary benefits and countervailing risks.” Id. at 26. In
addition, and importantly, Circular A-4 emphasizes that agencies “cannot conduct a
good regulatory analysis according to a formula. Conducting high-quality analysis
requires competent professional judgment. Different regulations may call for
different emphases in the analysis, depending on the nature and complexity of the
regulatory issues and the sensitivity of the benefit and cost estimates to the key
assumptions.” Id. At 3.

8. In circumstances where estimated costs and benefits of regulations may
accrue well into the future, Circular A-4 describes how agencies should adjust the
estimated impacts, taking into account these longer time horizons for future effects—
namely, by choosing appropriate discount rates (including those that account for
“intergenerational effects”)! and selecting an end point “far enough in the future to
encompass all the significant benefits and costs likely to result from the rule.” Id. at

31-32.

! A discount rate is an interest rate used to convert future monetary sums into present-value
equivalents. See OMB, Circular A-4, at 31-32.
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9. Circular A-4 specifically recommends that agencies provide estimates of costs
and benefits using both a 3% and 7% discount rate.? Though Circular A-4
recommends agencies consider a consumption-based discount rate of 3% and a
capital-based discount rate of 7% as “default . . . approximation[s],” Circular A-4 first
explains that the “analytically preferred method” for discounting “is to adjust all the
benefits and costs to reflect their value in equivalent units of consumption and to
discount them at the rate consumers and savers would normally use.” Id. at 33. Since
2010, the Interagency Working Group has noted that its estimates of climate
damages are in “consumption-equivalent units” and that a “consumption rate of
interest,” like 3%, “is the correct discounting concept to use when future damages
from elevated temperatures are estimated in consumption-equivalent units.” IWG,
Technical Support Document: Social Cost of Carbon for Regulatory Impact Analysis
23 (2010). In other words, the “analytically preferred method” for discounting the
social cost of greenhouse gases, where the integrated assessment models used in the
calculation express their results in consumption units, is to focus on consumption-
based rates and not to use the capital-based 7% rate.

10. This is especially true for rules with intergenerational effects, for which

Circular A-4 recommends agencies consider further sensitivity analysis assessing

% A consumption-based rate reflects the value at which society trades off present for future
consumption, and is thought to be most appropriate when regulations primarily and directly affect
private consumption, such as through higher consumer prices for goods and services. The rate of
return on long-term government debt is often used as an approximation for the social rate of time
preference and the consumption-based discount rate. A capital-based rate reflects the opportunity
cost of capital and is thought to be most appropriate if regulatory requirements crowd out private
investment opportunities and potential future returns on such investments. An average before-tax
rate of return to private capital in U.S. markets is often used as an approximation. Circular A-4 at
33.



impacts “using lower but positive discount rate[s].” Circular A-4, at 36. Specifically,
Circular A-4 discusses the many reasons why it may be appropriate for analyses to
include the presentation of long-term impacts using lower discount rates, and also
explicitly discusses the circumstances in which rates at or lower than 3% could be
appropriate for RIAs. These include, as discussed in the Circular, ethical
considerations for intergenerational analysis and the impact of discount-rate
uncertainty across time that could lead to an emphasis on lower or declining rates.
Id. at 35-36. While not discussed directly with respect to discount rates, A-4 also
points out that the “uncertain knowledge of how some economic activities might affect
future climate change” is a likely source of such longer-term uncertainty. Id. at 38.
In short, for the many reasons cited in Circular A-4, RIAs that include analyses using
discount rates of lower than 3% may be appropriate.

11. Circular A-4 also provides guidance to agencies on how to determine the
proper scope of analysis for a given regulatory action. The default recommendation
is for agencies first to “focus on benefits and costs that accrue to citizens and residents
of the United States.” Id. at 15. Circular A-4 also gives agencies the discretion to
evaluate the global impacts of regulation, however, stating that “[w]here you choose
to evaluate a regulation that is likely to have effects beyond the borders of the United
States, these effects should be reported separately.” Id. at 15. In addition, in the
section in Circular A-4 calling for analysis showing that Federal regulation is
appropriate, it states that “the role of Federal regulation in facilitating U.S.

participation in global markets should also be considered. Harmonization of U.S. and



international rules may require a strong Federal regulatory role. Concerns that new
U.S. rules could act as non-tariff barriers to imported goods should be evaluated
carefully.” Id. at 6. In short, similar to discount rates that vary from the 3 and 7
percent defaults, RIAs that include an analysis of global impacts are consistent with
Circular A-4.

12. In addition, in the case of climate change, it is reasonable for agencies to
conclude that the global impacts of greenhouse gases—a global pollutant which is
being regulated around the world; where non-U.S. emissions affect U.S. citizens; and
where U.S. emissions affect assets owned by U.S. companies abroad, the millions of
U.S. citizens living abroad, U.S. military personnel stationed abroad, U.S. companies’
key foreign trading partners and international supply chains, and geopolitical
security—would be a legitimate and appropriate focus for analysis, under the criteria
established in Circular A-4. |

13. Although Circular A-4 constitutes OMB’s guidance on best practices for
regulatory analysis, that content of Circular A-4 is not mandated by any statute or
regulation.? Circular A-4 outlines recommendations and a set of standardized
methods for agencies conducting RIAs. In practice, there is necessarily variation on
how agencies apply and adapt the methodologies described in Circular A-4 to a

particular regulatory action, and Circular A-4 recognizes the need for that variation.

3 The Regulatory Right-to-Know Act requires OMB to issue guidelines to standardize the most
plausible measures of costs and benefits for the purposes of accounting of regulatory costs and
benefits in OMB’s annual reports to Congress on the total costs and benefits of Federal rules and
paperwork. 31 U.S.C. § 1105. Although Circular A-4 addresses that requirement and thus was
issued partly pursuant to the Regulatory-Right-to-Know Act, Circular A-4 clarifies in its introduction
that its guidance on regulatory analysis (as discussed in text) is provided pursuant to EO 12866.
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Regulations take a wide variety of forms and address many different issues; as a
result, RIAs will necessarily vary on a case-by-case basis. By outlining recommended
practices, Circular A-4 helps facilitate the analytical procedures called for in EO
12866, which in turn helps bolster the analytical and evidence-based foundations for
regulatory policymaking.

14. More specifically, the recommendations set forth in Circular A-4 must always
yield to any specific statutory requirements or conditions. Accordingly, during our
reviews of significant regulatory actions, OIRA does not represent or treat Circular
A-4’s individual provisions as a legally binding requirement on Executive Branch
agencies, and I am unaware of any court having previously compelled adherence to
Circular A-4 or any particular interpretation of Circular A-4.

15. By restricting agencies’ approach to economic analyses, the Preliminary
Injunction has the potential to substantially undermine the purposes of regulatory
analysis, and undercuts Circular A-4’s accommodation and encouragement of the
exercise of agencies’ expert judgment, including in the choice of discount rate and
scope of analysis. Circular A-4 is meant to support agencies taking a rigorous
approach to analyzing the impacts of regulatory actions, which necessarily requires
that agencies, in consultation with OIRA, deploy their expertise and judgment in
case-specific contexts. Circular A-4 explains that, because of its “special role in the
rulemaking process” as a tool to inform the public and government decisionmakers
about the effects of alternative actions, regulatory analysis should meet “minimum

quality standards” and be “based on the best reasonably obtainable scientific,



technical, and economic information available.” Circular A-4, at 17. Tying agencies’
hands and preventing their selection of the best available data and methodological
assumptions—including, for example, on the choice of discount rates—has the
potential to undermine confidence in the quality of the regulatory analyses.

IMPACT OF THE COURT'S FEBRUARY 11, 2022 ORDER
ON ONGOING EXECUTIVE BRANCH AGENCY ACTIVITIES

Impact on Agency Rulemakings And Other Actions

16. The Preliminary Injunction prohibits Defendant agencies from “adopting,

employing, treating as binding, or relying upon” any work product by the IWG and
any estimates of the social cost of greenhouse gas emissions that are “based on global
effects,” “do[] not utilize discount rates of 3 and 7 percent,” or “otherwise do[] not
comply with Circular A-4.” OMB understands this injunction to require all affected
RIAs addressing greenhouse-gas effects for pending agency rulemakings and
published proposed rules to be re-done so that they either do not employ any estimate
of the social cost of greenhouse gas emissions, or so that they use estimates that are
developed using the court-ordered parameters. OMB similarly understands this
injunction to require any other affected not yet finalized agency actions relying upon
any work product by the IWG to be re-done so that they either do not employ any
estimate of the social cost of greenhouse gas emissions, or so that they use estimates

that are developed using the court-ordered parameters.

4 OMB understands the injunction to apply prospectively, and therefore not to reach agency actions
that have already been finalized.



17. In OIRA’s above-described role in coordinating interagency review of
significant regulations, I have insight into the effect of the February 11, 2022
Preliminary Injunction (“the Preliminary Injunction”) on the ongoing rulemaking and
related activities of Executive Branch agencies. Agencies have also provided to OIRA
additional details about the extent of likely effects to their rulemakings and other
activities. In my capacity as OIRA’s Deputy Administrator and based on such
information, I understand that the Preliminary Injunction would impede a variety of
pending agency rulemakings and actions. In particular, agencies would be required
to redirect resources to revise already-drafted proposed rules, regulatory impact
analyses, and other analyses in support of other agency actions, including in
instances where a draft rule that incorporates the Working Group’s Interim
Estimates has already been submitted to OMB for review under E.O. 12866. I
understand that a significant number of agency rules and actions would need to be
postponed or reworked as a result of the Preliminary Injunction.

18. Based upon information made available to me in my official capacity, the
Department of Energy has initially identified approximately twenty-one rulemakings
that will be so affected; the EPA has initially identified approximately five; the
Department of Transportation has initially identified approximately nine; and the
Department of the Interior has initially identified approximately three. The
Department of Transportation has also initially identified approximately sixty
records of decision or environmental impact analyses required by the National

Environmental Policy Act NEPA) that will be so affected; and the Department of the
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Interior has initially identified approximately twenty-seven such NEPA-mandated
analyses.

19. For example, OIRA is currently reviewing a proposed rule from the Bureau of
Land Management (“BLM”) on Waste Prevention for oil and gas leases on public
lands.5 As BLM has explained, the goal of the proposed rule is to reduce the waste of
natural gas, and BLM has projected an associated reduction in methane emissions.6
The proposed rule follows a 2018 rescission of an earlier rule governing the waste of
natural gas from onshore Federal and Indian oil and gas leases. The 2018 rescission
rule relied on an estimate of the social cost of methane that considered only
“domestic” climate effects occurring strictly within U.S. geographic borders. 83 Fed.
Reg. 49,184 (Sept. 28, 2018). In 2020, the U.S. District Court for the Northern
District of California found that the domestic-only estimate of the social cost of
methane had arbitrarily “fail[ed] to consider important aspects of the problem” by
“ignor[ing],” for example, how methane emissions would affect foreign assets owned
by U.S. companies, U.S. citizens and military personnel living or stationed abroad,
effects to U.S. companies through foreign trading partners and international supply
chains, and geopolitical security. California v. Bernhardt, 472 F. Supp. 3d 573, 613
(N.D. Cal. 2020). If BLM uses a domestic-only estimate of the social cost of methane,
which fails to consider these direct impacts to U.S. welfare that methane emissions
will cause through climate effects occurring outside U.S. borders, I understand that

BLM would risk violating the California district court’s order.

5 See https://www.reginfo.gov/public/do/eoDetails?rrid=220412.
6 See https://www.reginfo.gov/public/do/eAgendaViewRule?publd=202110&RIN=1004-AE79.
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20. The Department of Energy (‘DOE”) is under a court-ordered deadline to issue
final energy conservation standards for manufactured housing by May 16, 2022.
Sterra Club v. Granholm, No. 1:cv-17-02700-EGS (D.D.C. Mar. 15, 2021) (order on
consent decree). To finalize those standards, DOE must complete its review under
NEPA, and the 45-day comment period on the draft environmental impact statement
(“EIS”) will end in approximately two weeks. 87 Fed. Reg. 2430 (Jan. 14, 2022). In
the draft EIS on the alternative standards being considered for manufactured
housing, DOE directs the public to review its recent presentations of the various
alternatives’ climate effects using SC-GHG estimates, to “help the public . . .
understand or contextualize the potential impacts of GHG emissions” and to “inform
a comparison of alternatives.” DOE, Draft Environmental Impact Statement for
Proposed Energy Conservation Standards for Manufactured Housing at 3-13 (2022).
I'understand that public commenters specifically requested DOE to present estimates
of the SC-GHG in the DEIS to contextualize the alternatives. Id. at A-8.
Contextualizing alternatives for the public is a key requirement under NEPA. 42
U.S.C. § 4332(2)(C)(iii). If DOE cannot employ the Interim Estimates to help
contextualize the climate effects of alternative standards in the final EIS, and needs
to develop new, additional analysis to help properly contextualize those effects, 1
understand it could complicate concluding the environmental review in time to meet
the court deadline. Similarly, because the manufactured housing standards will have
significant economic costs, cost savings, and other effects, DOE is required by EO

12866 to quantify the costs and benefits of alternatives in an RIA to accompany
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publication of the final standards. If DOE cannot continue to use the Interim
Estimates for purposes of its EOQ 12866 analysis, and in the development of a record
to support their rulemaking under DOE’s statutory criteria for setting energy
efficiency standards, the development of a new adequate presentation of all the
relevant costs and benefits could complicate DOE’s ability to satisfy its requirements
under EO 12866 and statute in time to meet the court-ordered deadline.

21. Similarly, I understand, based on information provided to OIRA, that DOI had
already incorporated the Working Group’s Interim Estimates into its NEPA analysis
associated with several planned and potential oil and gas lease sales. For some of
these lease sales, the NEPA materials had already been subjected to a public
comment period, and the agency had finalized its responses to comments and revised
its Environmental Assessments to address the public comments as appropriate. For
example, with respect to planned onshore oil and gas lease sales, revising the NEPA
analysis would be a burdensome and time-consuming process for the BLM, and,
following those revisions, the Agency anticipates subsequently recirculating the
revised analyses for 30 days public comment pursuant to agency practice and
guidance. Furthermore, in other related contexts, some federal courts have faulted
agencies for not considering the SC-GHG in their NEPA analyses if other costs and
benefits, like royalties from coal and oil, have already been monetized. Eg.,
WildEarth Guardians v. Bernhardt, No. CV 17-80-BLG-SPW, 2021 WL 363955, at *9
(D. Mont. Feb. 3, 2021) (explaining that “although NEPA does not require federal

agencies to engage in a cost-benefit analysis, when an agency chooses to quantify the
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socloeconomic benefits of a proposed action, it would be arbitrary and capricious for
the agency to undervalue the socioeconomic costs of that plan by failing to include a
balanced quantification of those costs,” including by failing to quantify climate costs);
High Country Conservation Advocates v. U.S. Forest Serv., 52 F. Supp. 3d 1174, 1190,
1191 (D. Colo. 2014); Mont. Env’ Info. Ctr. v. U.S. Office of Surface Mining, 274 F.
Supp. 3d 1074, 1094-99 (D. Mont. 2017). Therefore, I understand that BLM risks
potentially running afoul of other court precedents if it were to monetize other costs
or benefits, such as coal and oil royalties, but not monetize the climate costs. And
BLM risks running afoul of the Northern District of California ruling, supra, were it
to use an estimate of the social cost of greenhouse gases that did not consider key
impacts to U.S. welfare resulting from climate impacts that happen to occur beyond
U.S. geographic borders.

22. Similarly, under the Mineral Leasing Act, BLM permits drilling for oil and
gas extraction by approving Applications for Permits to Drill (“APDs”), after
conducting appropriate NEPA analysis and providing for public comment. I
understand that the Injunction has halted work by BLM on APDs for at least 18 wells
on federal oil and gas leases in New Mexico, as the NEPA analysis being developed
for these applications would have incorporated the now-enjoined estimates. BLM is
still assessing how many other applications are similarly affected.

23. As another example, the Federal Transportation Administration (FTA)
oversees a $2-3 billion dollar grant program, called the Capital Investment Grants

(CIG) program. Under FTA’s Final CIG Interim Policy Guidance, which was issued
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pursuant to notice and comment, applicants must provide environmental analysis
based on the Interagency Working Group’s 2013 values for the social cost of carbon.
I'understand that, under the Preliminary Injunction, FTA must revise the Final CIG
Interim Policy Guidance to remove reliance on the Interagency Working Group’s 2013
values for the social cost of carbon, because those values were based upon the global
effects of greenhouse gas emissions. But any revision requires notice and comment,
thus disrupting the CIG program. FTA has estimated this delay could stretch on for
months.

24. The cumulative burden of the Preliminary Injunction is quite significant.
Regulatory impact analyses and analyses in support of other agency actions are often
very complex and time-intensive studies that agencies can spend months developing
and refining. Changing the value of key parameters such as discount rates, the social
cost of greenhouse gases, and other similar numbers would often require agencies to
re-run numerical models and simulations that they may be using to develop impact
assessments. Re-doing the regulatory analyses also often would require agencies to
restart the long process of intra-agency and inter-agency review of the analysis and
regulatory proposals, which can take even more time. Re-doing the analyses for the
non-regulatory actions described above (e.g., NEPA actions, grants guidance) would
similarly tax agency resources. Because agencies have relatively fixed staffing
constraints, the human resources needed to re-do an analysis also presents
significant opportunity costs that could preclude agencies from conducting analysis

and developing policy on other pressing issues called for by statutes and by
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Presidential priorities. Such delays could likely include delaying agencies in their
efforts to offer clarifying guidance to regulated entities, states, and other
stakeholders; the uncertainty caused by such delays can be costly.

25. In some instances, the burdens imposed by the Preliminary Injunction go well
beyond delay and waste of resources. In particular, in the wake of the Preliminary
Injunction, agencies are now struggling to reconcile their conflicting obligations to
comply with the Court’s order and with the requirements of the APA and other
relevant statutes.

26. For example, a conflict may exist between the Preliminary Injunction and
agencies’ typical analysis of compliance costs. Agencies typically count all compliance
costs, even if they accrue to foreign-based corporations or publicly-traded companies
with significant foreign ownership interests. Yet if agencies are prohibited by the
Preliminary Injunction from considering, for example, the global climate benefits of
regulatory actions, it may be inconsistent for agencies to continue considering the
global compliance costs of those same actions. Agencies then either may be forced to
attempt to redo their cost estimates to subtract out any costs that would fall to foreign
shareholders of publicly traded companies—a practically challenging and sometimes
unrealistic endeavor that could decrease transparency about total compliance costs—
or else risk proceeding with an analysis that counts some non-domestic costs, but
restricts the analysis and consideration of global benefits. In any case, based on my
understanding of the issues that agencies are considering, agencies are spending

considerable resources and delaying a myriad of regulatory actions as they fully
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consider the implications of a changed scope of analyses, due to the Preliminary

Injunction.

Impact on Internal Agency Activities and Executive Branch Coordination

27. In addition to prohibiting Executive Branch agencies from “adopting,
employing, treating as binding, or relying upon” the work of the IWG and any
estimates of the social cost of greenhouse gas emissions based on global effects and
discount rates of 3 and 7 percent, the Preliminary Injunction also prohibits agencies
from “[r]elying upon or implementing Section 5 of Executive Order 13990 in any
manner.” The Executive Branch understands this order could be read to prohibit
Defendant agencies from using the work of the IWG even in their internal
deliberations.

28. Based on my personal knowledge and information made available to me in my
official capacity, the Court’s February 11, 2022 order has also disrupted the
functioning of multiple Cabinet agencies, including in the Office of Management and
Budget. In light of the breadth of the Court’s order, staff across the affected agencies
were suddenly put in the position of having to assess how to stop attending meetings
or developing work product that bore some relation to the social cost of greenhouse
gases. This range of impacted work included ordinary budgetary discussions, work
on proposed regulatory actions, reviews of regulatory actions targeted for publication,

and even the agendas of meetings that may have touched on these issues.
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29. For example, as a result of the Preliminary Injunction, agencies including the
EPA have cancelled or postponed all-staff webinar training sessions at which the
IWG’s work or the social costs of greenhouse gases were to be discussed.

30. As another example, to ensure compliance with the Preliminary Injunction,
OMB has instructed agencies not to send comments on sections of draft documents
that refer to the social cost of greenhouse gas emissions.

31. Federal government scientists and other experts, like those working at DOE’s
national laboratories, produce a variety of public and internal research reports, and
are under multiple obligations to use the best available scientific, economic, and
technological findings and otherwise ensure the quality and integrity of all their
publications. See e.g., Dep’t of Energy, Scientific Integrity Policy (Jan. 4, 2017),7
OMB, M-19-15, Memorandum on Improving Implementation of the Information
Quality Act (Apr. 24, 2019); Presidential Memorandum on Restoring Trust in
Government Through Scientific Integrity and Evidence-Based Policymaking (Jan. 27,
2021). The Preliminary Injunction could prevent federal scientists from citing,
referencing, or otherwise using the best available science, including that contained in
various IWG work products. And the Preliminary Injunction suspends EO 13990
implementation, including the process explicitly designed to ensure the SC-GHG
estimates are informed by the latest science and economics. As a result, the

Preliminary Injunction could force federal scientists to violate various scientific

7 Available at
https://energy.gov/sites/prod/files/2017/0 1/£34/DOE%208Scientific%20Integrity%20Policy%200111201
7.PDFDOE Scientific Integrity Policy (energy.gov).
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integrity policies that require use of the best available information, and so could
interfere with the free flow of research information to the scientific community and
the public.

32. In addition, based on information made available to me, I understand that the
harms to the Executive Branch from the Preliminary Injunction could be particularly
acute when it comes to the President’s conduct of foreign affairs. As E.O. 13990
explained, a full accounting of climate impacts “supports the international leadership
of the United States on climate issues.” The Preliminary Injunction has interrupted
bilateral discussion important to the President’s conduct of foreign affairs.

33. For example, in 2016, the United States announced that it would align its
estimates of the social cost of carbon with Canada.8 Canada has long adapted the
IWG’s methodology for use in their own analysis, and in fact has long looked to the
United States in particular as a partner in advocating for rigorous cost-benefit
analysis through our longstanding Regulatory Cooperation Council dialogues.?
Canada has recently begun updating its own SC-GHG estimates, see IWG, Technical
Support Document: Social Cost of Carbon, Methane, and Nitrous Oxide—Interim
Estimates under Executive Order 13990 at 35 (2021), and the IWG’s technical experts
had been engaging in regular, ongoing conversations with Canada about these efforts.

In light of the Preliminary Injunction, the IWG’s technical experts have ceased

8 See https://obamawhitehouse.archives.gov/blog/2016/06/29/economic-benefits-50-percent-target-
clean-energy-generation-2025.

9 See, e.g., https://publications.ge.ca/collections/collection_2016/eccc/En14-202-2016-eng.pdf and
https://canadagazette.gc.ca/rp-pr/p1/2020/2020-12-19/html/reg2-eng.html. And for more general
information on Regulatory Cooperation, see https://www.trade.gov/rce
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communication with their counterparts in Canada. To date, Canada has followed the
U.S. IWG’s approach and adopted a “global perspective” in its estimates of the SC-
GHG, considering how its emissions impact the rest of the world, including U.S.
welfare.l0 However, if the Interagency Working Group is now prohibited from
considering global climate effects, were Canada to follow suit and consider Canada-
only estimates of the social cost of greenhouse gases—and so ignore the impacts of
Canadian emissions to the United States and the rest of the world—U.S. welfare
could suffer.

34. The United States also has an interest in engaging in other international
discussions involving the SC-GHG. The United States has dozens of bilateral
agreements on science and technology with key foreign partners, like Germany,!! and
holds regular discussions with countries on the science, technology, and economics of
climate change and energy policy.!2 The Preliminary Injunction threatens to curtail
what materials the federal government can rely upon in preparing for such meetings
and has the potential to undercut the federal government’s ability to fully engage in
international dialogues and to advocate for U.S. interests in discussions of climate
economics and related topics. Similarly, the United States haé an interest in engaging

in multilateral discussions, such as on the energy policy reviews conducted by the

10 See https://publications.gc.ca/collections/collection_2016/ecce/En14-202-2016-eng.pdf at 1; see also
id. at 12 (“Key decisions of the U.S. Group, such as the use of global values...were consistent with
insights from climate science.”); id. at 13 (“Although both countries will feel the impacts of climate
change differently, the costs included in the Social Cost of Carbon are global in nature.”).

11 See https://www.state.gov/wp-content/uploads/2020/08/TTF-2020-Full-website-view.pdf.

12 E.g., https://www.state.gov/us-france-science-technology-cooperation (Dec. 7, 2021).
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Asian Development Bank that consider the social cost of carbon.13 This raises
questions as to whether technical experts can engage in productive dialogues with
Canada, Germany, and other international counterparts.

Impact on the Interagency Working Group on Social Cost of Greenhouse Gases

35. In addition, in prohibiting Executive Branch agencies from “[r]elying upon or
implementing Section 5 of Executive Order 13990 in any manner,” the Preliminary
Injunction has effectively shuttered the Interagency Working Group (IWG). As
discussed above, and as clarified in EO 13990, the task of the IWG, which is made up
primarily of technical experts from at least 14 different agencies and offices, is to
ensure that the information the government considers about climate change is based
on the latest economics and science.

36. As a first step in this process, the IWG released a Technical Support Document
(interim TSD) on February 26, 2021, which provides an interim update of SC-GHG
estimates using identical methods and inputs to those presented in the 2016 version
of the TSD, including the same three peer-reviewed integrated assessment models in
use since 2010. See IWG, 2021 Interim TSD, supra. The interim TSD also discusses
the scientific and economic advances that have been made since the time of the last
updates to the SC-GHG estimates.

37. Next, the IWG has requested and received detailed public comment on the
interim TSD, including much diverse input and advice on how to best incorporate the

latest peer-reviewed science and economics literature into an updated set of SC-GHG

13 See https://www.adb.org/sites/default/files/institutional-document/737 086/energy-policy-r-paper.pdf
at 11. Note that the United States is a nonregional member of the Asian Development Bank.
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estimates. The goal of the next update is to be reflective of updated science and
economics in general, and also to address the 2017 Recommendations of the National
Academies of Sciences, Engineering, and Medicine for how to value climate damages.

38. Since that public solicitation, a group of dozens of technical experts had been
synthesizing and summarizing that detailed input, running models, summarizing
information, and generally working intensely toward the goal of providing updated
estimates in the next couple of months. In addition, Section 5 of EQ 13990 calls for
recommendations with respect to the use of updated estimates in budgeting and
procurement, which an interagency group is also working to provide.

39. Finally, it is important to note that the IWG intends to subject the next set of
estimates to additional public comment, as well as peer review. This means that
there will be an additional opportunity for both general and expert input into
whatever specific discount rate or rates are chosen, as well as the geographic scope of
the updated estimates. In fact, the process for convening the peer review was already
underway: on January 25, 2022, EPA published a request for nominations of experts
for the peer review. 87 Fed. Reg. 3801 (Jan. 25, 2022). Under the Preliminary
Injunction, that important process to independently review the IWG’s work, including
through the selection of experts by an independent contractor hired for that purpose,
is now stopped.

40. As a result of the Preliminary Injunction, all this effort has ceased, affecting
the ability of the Federal government to avail itself of the latest scientific and

economic information in decision making, including by hampering the ability of the
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President’s advisors to provide him with the most up-to-date information on the
impacts of climate change.

41. The Preliminary Injunction would also likely lead to government resource
waste related to federal contracting costs. To manage the IWG’s responsibilities
under EO 13990, the IWG’s technical lead agency has hired four contractors, with a
number of associated sub-contractors included in that effort. Three of the contracts
are fixed price and offer technical support to help manage the data-intensive
modeling efforts, including use of super-computer resources not available in the
federal government. I understand there is a risk the federal government likely would
be responsible for full payment on these contracts, even if the IWG’s work is paused.
It is therefore further possible that, if the IWG is permitted at some point in the
future to resume work on some set of SC-GHG estimates, the federal government
may need to commit additional resources to enter into new contracts to complete the
work that was left incomplete during this pause. A fourth contractor, who is
managing the public comment and peer review process, bills based on time and
materials expended. The resource costs in that circumstance are related to losses in
retaining viable peer review candidates and continuity in the peer review process.
Finally, general wasted resources will accrue not only for IWG contractors but also to
any federal agency that contracts for RIA or EIS support as a result of pausing and

potential restarting of efforts as a result of this injunction.
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I certify under penalty of perjury that the foregoing is true and correct to the

best of my knowledge and belief.

Executed this 19th day of February, 2022

o, | T

DOMINIC J. MANCINI
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INTEREST OF AMICUS CURIAE!

The Manufactured Housing Association for
Regulatory Reform (MHARR) is a Washington, D.C.-
based national trade organization representing the
views and interests of producers of manufactured
housing regulated by the United States Department
of Housing and Urban Development (HUD) pursuant
to the National Manufactured Housing Construction
and Safety Standards Act of 1974 (1974 Act),? as
amended by the National Manufactured Housing
Improvement Act of 2000 (42 U.S.C. 5401, et seq.)
(2000 reform law), and subject to energy-related
regulation by the United States Department of
Energy (DOE) pursuant to Section 413 of the Energy
Independence and Security Act of 2007 (EISA).
MHARR was founded in 1985 and its members
include independent producers of manufactured
housing from all regions of the United States.3

! No counsel for any party authored this brief in any part, and
no person or entity other than amicus made a monetary
contribution to fund its preparation or submission.

2 The 1974 Act defines a “manufactured home” as “a structure,
transportable in one or more sections, which, in travelling
mode, is eight body feet or more in width or forty body feet or
more in length, or, when erected on site, is three hundred
twenty or more square feet, and which is built on a permanent
chassis and designed to be used as a dwelling with or without a
permanent foundation when connected to the required utilities,
and includes plumbing, heating, air conditioning and electrical
systems contained therein . ...” 42 U.S.C. 5402(6).

3 MHARR’s members include “small businesses” as defined by
the United States Small Business Administration and “small
entities” for purposes of the Regulatory Flexibility Act (5 U.S.C.
601, et seq.).



MHARR has an interest in the application
because Executive Order 13990 (E013990) and the
Social Cost of Greenhouse Gas Estimates (SC-GHG
Estimates), which are being used by DOE in
rulemaking, will impose increased costs on
MHARR’s members and, as a direct result, low and
moderate-income consumers of manufactured homes.



ARGUMENT

I. DOE has and is Currently Using the SC-
GHG Estimates in Rulemaking.

In response to Applicants’ challenge of
EO013990 and the SC-GHG Estimates in the United
States District Court for the Western District of
Louisiana, Respondents argued that the SC-GHG
Estimates were not being used and, if they were, the
SC-GHG Estimates had no material impact on any
regulatory process. In other words, Respondents
claimed that the SC-GHG Estimates—if used—were
for only informational purposes despite EQ13990’s
use directive.4 Considering, however, that DOE has
and is currently using the SC-GHG Estimates in
rulemaking, Respondents’ previous representations
are verifiably false.

On August 26, 2021, DOE published a
Supplemental Notice of Proposed Rulemaking
(SNPR) in the Federal Register, to establish for the
first time, “Energy Conservation Standards for
Manufactured Housing” pursuant to Section 413 of
the Energy Independence and Security Act of 2007
(EISA). In the SNPR, DOE provides that it
“estimates the monetized benefits of the reduction in
emissions of COg, CH4, and N2O by using a measure
of the social cost . . . of each pollutant (e.g., SC-CO5).”
See  Energy Conservation Program: Energy
Conservation Standards for Manufactured Housing,

It goes without saying that Respondents, which are the source
of the SC-GHG Estimates, should know whether the SC-GHG
Estimates are being used and, if so, in what way.
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Supplemental Notice of Proposed Rulemaking,
https://www.govinfo.gov/content/pkg/FR-2021-08-
26/pdf/2021-17684.pdf (August 26, 2021). DOE
writes the following:

DOE used the estimates for the social
cost of greenhouse gases (SC-GHQG)
from the most recent update of the
Interagency Working Group on Social
Cost of Greenhouse Gases, United
States Government (IWG) working
group from  “Technical  Support
Document: Social Cost of Carbon,
Methane, and Nitrous Oxide Interim
Estimates wunder Executive Order
13990.” (February 2021 TSD). DOE has
determined that the estimates from the
February 2021 TSD, as described more
[fully] below, are based upon sound
analysis and provide well founded
estimates for DOE’s analysis of the
impacts of the reductions of emissions
anticipated from the proposed rule.

The SC-GHG estimates in the February
2021 TSD are interim values developed
under Executive Order (E.O.) 13990 for
use until an improved estimate of the
impacts of climate change can be
developed based on the best available
science and economics. The SC-GHG
estimates used in this analysis were
developed over many years, using a
transparent process, peer-reviewed
methodologies, the best science

4



available at the time of that process,
and with input from the public.5

Id. at 47815 (emphasis added).

On April 4, 2022, DOE published its final
environmental impact statement (EIS) analyzing the
impacts related to DOE’s proposed energy
conservation standards for manufactured homes. See
Final Environmental Impact Statement for Proposed
Energy Conservation Standards for Manufactured
Housing, https://www.energy.gov/sites/default/files/20
22-04/final-eis-0550-energy-conservatin-standards-
manufactured-housing-2022-04.pdf (April 2022). In
the EIS, DOE writes the following related to
greenhouse gases (GHG):

With regard to GHGs, -current
emissions provided a baseline against
which reductions associated with the
proposed energy conservation standards

5 Notably, DOE does not assert that the SC-GHG Estimates
were subject to public comment, which is required given that
the SC-GHG Estimates constitute a “legislative rule” in that
EO13990 directs agencies—such as DOE—to employ specific
numerical values (i.e., the SC-GHG Estimates) in rulemaking.
See United States v. Riccardi, 989 F.3d 476, 487 (6th Cir. 2021)
(action dictating a “specific numeric amount” is a legislative
rule) (collecting cases); see also Children’s Hospital of the King’s
Daughters, Inc. v. Azar, 896 F.3d 615, 623 (4th Cir. 2018)
(concluding that “[bJecause the policy amounts to a legislative
rule, the APA required that agency promulgate the policy
through notice-and-comment rulemaking”). Rather than
comply with the law, E013990 pulled an “end around” that
resulted in the issuance of the SC-GHG Estimates despite no
(1) statutory authority, (2) notice-and-comment procedures, or
(3) pre-enforcement judicial review.
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can be compared. To support such an
analysis, the benefits of reducing GHG
emissions can be monetized by using a
measure of the social cost (SC), which
represents the monetary value of the
net harm to society associated with a
marginal increase in GHG-specific
emissions in a given year, or the benefit
of avoiding that increase. Estimates of
the social costs of greenhouse gases
(SC-GHG) provide an aggregated
monetary measure (in current U.S.
dollars) of the future stream of damages
associated with an incremental metric
ton of emissions and associated physical
damages (e.g., temperature increase,
sea level rise, infrastructure damage,
health effects) in a particular year. In
this way, SC-GHG estimates can help
the public and Federal agencies
understand  or  contextualize  the
potential impacts of GHG emissions
and, along with information on other
potential environmental impacts, can
inform a comparison of alternatives.

In principle, the SC-GHG includes the
value of all climate change impacts,
including (but not limited to) changes in
net agricultural productivity, human
health effects, property damage from
increased flood risk and natural
disasters, disruption of energy systems,
risk of  conflict, environmental
migration, and the value of ecosystem
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services. The SC-GHG reflects the
societal value of reducing emissions of
the gas in question by one metric ton.
The Interagency Working Group on the
Social Cost of Greenhouse Gases IWG
SCGHG 2021) has published estimates
of the global social benefits of COZ2,
CH4, and N20 reductions in its
Technical Support Document: Social
Cost of Carbon, Methane, and Nitrous
Oxide  Interim  Estimates under
Executive Order 13990. The values
used in DOE’s analyses to estimate SC-
CO2, SC-CH4, and SC-N20 were
generated using the values in that
report, which represents the latest
interagency update.

The SC-GHG estimates used to
contextualize potential impacts of
DOFE’s proposal are presented in
Figures 3.2-2, 3.2-3, and 3.2-4.

Id. at 3-13 through 3-14 (emphasis added). DOE
also specifically notes in the EIS that “[o]ln March 16,
2022, the Fifth Circuit Court of Appeals (No. 22-
30087) granted the federal government’s emergency
motion for stay pending appeal of the February 11,
2022, preliminary injunction issued in Louisiana v.
Biden, No. 21-cv-1074-JDC-KK (W.D. La.).” See Id.
at n. 40. The DOE thereafter writes that it “will
revert to its approach prior to the injunction and



present monetized benefits where appropriate and
permissible under law.” Id. (emphasis added).6

Considering the foregoing, DOE, contrary to
Respondents’ previous representations, has and is
currently using the SC-GHG Estimates in
rulemaking.

11. DOE’s Proposed Energy Conservation
Standards for Manufactured Housing,
Which Rely on the SC-GHG Estimates,
Will Impose Increased Costs for
MHARR’s Members and, as a Direct
Result, Low and Moderate-Income
Consumers of Manufactured Homes.

In support of the application, Applicants
argue that the SC-GHG Estimates, by design, “drive
up the cost side of every regulatory action even
touching greenhouse gas emissions” and specifically
mention “the design of manufactured housing” as a

¢ DOE’s use of the SC-GHG Estimates to, in its words, “present
monetized benefits,” clearly reflects—contrary to Respondents’
claim—that the SC-GHG Estimates are not merely for
informational purposes but are playing a material part in
federal agency decision-making. See Sierra Club v. Sigler, 695
F.2d 957, n. 16 (5th Cir. 1983) (cost-benefit analysis “has
become a common tool in legislative and administrative
decision[-]Jmaking”) (emphasis added); see also Executive Order
12866 at Section I(b)(6) (“Each agency shall assess both the
costs and the benefits of the intended regulation and,
recognizing that some costs benefits are difficult to quantify,
propose or adopt a vregulation only upon a reasoned
determination that the benefits of the intended regulation
justify its costs.”).



sector that will experience “new hidden costs.” See
Application to Vacate at 18. The argument is
absolutely correct. DOFE’s proposed energy
conservation standards for manufactured housing,
which rely on the SC-GHG Estimates, will impose
increased costs for MHARR’s members and, as a
direct result, low and moderate-income consumers of
manufactured homes. So, there is a real “social cost”
associated with the SC-GHG Estimates and, absent
court intervention, it will be disproportionately paid
by millions of America’s working poor and minorities
by denying them access to affordable housing.?

In  developing the proposed energy
conservation standards for new manufactured
housing, DOE considered three approaches that are
referred to as “action alternatives” in the EIS. See
Final Environmental Impact Statement for Proposed
Energy Conservation Standards for Manufactured
Housing,https://www.energy.gov/sites/default/files/20
22-04/final-eis-0550-energy-conservatin-standards-
manufactured-housing-2022-04.pdf (April 2022) at 2-
1. Additionally, DOE purportedly evaluated “the
alternative of taking no action” only in accordance
with National Environmental Policy Act (NEPA).
Id®  These “action alternatives” are described by
DOE as follows:

" MHARR does not necessarily dispute that there is a “cost of
carbon.” However, that cost—whatever it may be—should not
be recouped in such a way that it disparately impacts low and
moderate-income consumers.

8 DOE notes that “[iln accordance with NEPA, [it] is also
evaluating the alternative of taking no action, which serves as
the baseline against which potential consequences of the action

9



* Alternative A: Tiered standards based on
price. Tier 1 standards would apply to homes at or
below a manufacturer’s retail list price threshold;
Tier 2 standards would apply to homes priced above
the threshold.

* Alternative B: Tiered standards based on
size. Tier 1 standards would apply to single-section
homes; Tier 2 standards would apply to multi-section
homes.

¢ Alternative C: Untiered standards. These
standards would apply to all homes regardless of
price or size.

* Alternative D: No action. No change from
the existing HUD Code.

Id. Under “action alternatives” A, B, and C, DOE
would establish energy conservation standards that
are specific to, inter alia, the following climate zones:

alternatives can be compared.” See id. at 2-1. NEPA requires
that federal agencies consider alternatives to recommended
actions, including “no action” at all. See Bob Marshall Alliance
v. Hodel, 852 F.2d 1223, 1228 (9th Cir. 1988) (citing Calvert
Cliffs’ Coordinating Committee, Inc. v. United States Atomic
Energy Commission, 449 F.2d 1109, 1114 (D.C. Cir. 1971)).
Compared to the other alternatives, DOE appears to have given
little, if any, actual consideration to Alternative D, which, as
noted infra at n. 9, is admittedly the only approach that does
not result in a cost increase for purchasers of manufactured
homes.

10



Figure 460.101 Climate Zones

Id. While DOE allegedly evaluated all of the
alternative actions, it has identified Alternative C
(the untiered standards) as the preferred alternative.
See id. at C-6.2 Assuming DOE adopts Alternative C,
MHARR’s members and consequently low and
moderate-income consumers of manufactured homes
will be directly harmed by way of price increases
that will exclude millions of households from the

9 Alternative A and B would likewise result in cost increases for
MHARR’s members and low and moderate-income consumers
of manufactured homes. The cost increases would only be less
depending on the purchase price of the manufactured home
(under Alternative A) or whether the manufactured home is a
single section or double section (under Alternative B). Only
under Alternative D (no action) would the purchase price not
increase for manufacture homes. See Final Environmental
Impact Statement for Proposed Energy Conservation
Standards for Manufactured Housing,
https://www.energy.gov/sites/default/files/2022-04/final-eis-
0550-energy-conservatin-standards-manufactured-housing-
2022-04.pdf (April 2022) at 4-64 (noting that under Alternative
D, “[t]he purchase price for manufacture homes would not
increase because of energy conservation standards, and the
availability and demand for manufactured homes would not
decrease due to energy conservation standards”) (emphasis
added).
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manufactured housing market and thus from
homeownership altogether. Indeed, based on DOE’s
August 26, 2021 Supplemental Notice of Proposed
Rulemaking (SNPR) in the Federal Register, a
consumer can expect the following purchase price
increases for a manufactured home under
Alternative C, depending on his or her climate
zone:10

ZONE 1: $4,143.00
ZONE 2: $6,167.00
ZONE 3: $5,839.00
NATIONAL AVERAGE $5,289.00

Based on the DOE’s October 26, 2021 Notice
of Data Availability (NODA) in the Federal Register,
a consumer can expect the following purchase price
increases for a manufactured home under
Alternative C, depending on his or her climate
zone:!1

10 The amounts calculated by DOE are attributable to the
alleged retail level purchase price impact of the proposed
standards themselves. They do not include and do not attempt
to estimate either: (1) the cost and purchase price impact of
regulatory compliance costs resulting from the amended energy
standards, including but not limited to costs of testing,
enforcement and other regulatory compliance expenses; or (2)
the increased cost of financing all such additional costs.
Increased financing costs will fluctuate, but generally will be
highest for lower-income/higher-risk borrowers.

11 See Energy Conservation Program: Energy Conservation
Standards for Manufactured Housing, Notice of Data
Availability, https://www.govinfo.gov/content/pkg/FR-2021-10-
26/pdf/2021-23188.pdf (October 26, 2021).
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ZONE 1: $4,131.00
ZONE 2: $6,149.00
ZONE 3: $5,822.00
NATIONAL AVERAGE $5,267.00

Importantly, because of these crippling price
increases, millions of low to moderate-income
consumers will be unable to afford a manufactured
home and presumably homeownership all together.
To be sure, as recently as August 2014, the National
Association of Home Builders (NAHB) estimated
that increasing the price of a single section
manufactured home by $1,000 would “price out”
347,901 households. NAHB further estimated that
increasing the price of a double section
manufactured home by $1,000 would “price out”
315,585 households. Id.12 Applying these numbers

12 This price increase will impact minority communities the
hardest. May 2021 data published by the Consumer Financial
Protection Bureau (CFPB) shows that “only a minority @27
percent) of consumers who applied for a loan to purchase a
manufactured home succeeded in obtaining financing” and that
50 percent of chattel (i.e., manufactured home titled as
personal property) purchase loan applications “were denied.”
See Consumer Financial Protection Bureau’s Office of Research
and Mortgage Markets, Manufactured Housing Finance — New
Insights from the Home Mortgage Disclosure Act Data,
https:/files.consumerfinance.gov/f/documents/cfpb_manufactur
ed-housing-finance-new-insights-hmda_report_2021-05.pdf

(May 2021). Moreover, the 50 percent rejection level for
manufactured home personal property loans — representing
nearly 80 percent of the entire manufactured housing new
home market according to the United States Census Bureau
statistics — disproportionately affected minority communities.
As noted by CFPB, “Black and African American borrowers are
the only racial group that are . . . overrepresented in chattel
lending compared to site-built.” Id. With “Black and African
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to the price increase imposed under Alternative C,
the number of households that will be excluded from
purchasing a manufactured home is staggering.

Based on DOE’s August 26, 2021 SNPR, the
following number of households will be excluded
from purchasing a manufacturing home (either
single section or double section) based on the price
increases imposed under Alternative C, depending
on his or her climate zone:

Single Double

ZONE 1 895,497 1,306,640

ZONE 2 1,676,883 1,944,979

ZONE 3 1,620,871 1,841,533

NATIONAL 1,361,684 1,668,071
AVERAGE

Based on DOE’s October 26, 2021 NODA, the
following number of households would be excluded
from purchasing a manufacturing home (either
single section or double section) based on the price
increases imposed under Alternative C, depending
on his or her climate zone:13

American borrowers” already subject to disproportionately-high
purchase loan rejection rates within the manufacturing
housing market, purchase price increases will inevitably result
in (1) even higher loan rejection rates for personal property
loans; (2) even greater disproportion in loan rejection rates for
minority communities and specifically Black and African
Americans; and (3) a corresponding decrease in homeownership
for minority communities and particularly Black and African
Americans.

13 There will undoubtedly be societal and other “downstream”
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Single Double

ZONE 1 893,062 1,302,855

ZONE 2 1,672,012 1,939,302

ZONE 3 1,616,000 1,836,171
NATIONAL 1,357,510 1,661,133
AVERAGE

Considering the foregoing, the proposed
energy conservation standards for manufactured
housing, which rely on the SC-GHG Estimates, will
impose increased costs on MHARR’s members and,
as a direct result, low and moderate-income
consumers of manufactured homes. Additionally,
due to the increased costs, millions of consumers will
be denied access to affordable housing.

CONCLUSION

For the reasons set forth in the application
and those stated herein, the Court should grant the
application and vacate the United States Court of
Appeals for the Fifth Circuit’s stay pending appeal of
the preliminary injunction entered by the United

consequences of the proposed energy conservation standards,
which, again, rely on the SC-GHG Estimates, including (but
not limited to) a higher degree of homelessness in the United
States. In this regard, HUD has previously estimated the cost
of homelessness to taxpayers to be approximately $40,000 per
homeless person, per year. See Politifact, HUD Secretary Says
a Homeless Person Costs Taxpayers $40,000 a Year,
https://www.politifact.com/factchecks/2012/mar/12/shaun-
donovan/hud-secretary-says-homeless-person-costs-taxpayers/
(March 12, 2012).
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States District Court for the Western District of
Louisiana.

Respectfully submitted,

J. SCOTT NEWTON

BAKER DONELSON BEARMAN
CALDWELL & BERKOWITZ, PC
100 Vision Drive, Suite 400
Jackson, Mississippi 39211
(601) 351-2400
snewton@bakerdonelson.com

Counsel for Manufactured
Housing Association for
Regulatory Reform

Dated: May 9, 2022

16



