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Manufactured Housing Institute

Oetober 18, 2019

LS. Department of Housing and Urban Development
Office of the General Counsel, Rules Docket Clerk
Raom 10276

451 Tth Street SW

Washington, DO 20410-00401

Re: Docket Now FR-6111-P-402
RIM 2529.A A98
HUD's Implementanon of the Far Housing Act's Disparate Impact Standard

Dear Secretary Carson,

The Manufactured Housing Instmee (MHT) is pleased to provide comments i response to the
LLS. Department of Housing and Urban Development’s (HUD) proposed rule wo amend the Department’s
mterpretanon of the Fare Housing Act’s disparate smpact stanclards.

MHI 5 the I’IHJ'_\ nanonal trade associaton that TEPresents every segment of the fact Jrg.'-lm!l[
housing industry, Cur Members include home bulders, suppliers, retal sellers, lenders, installers,
eommunity owners, community operators, and others who serve the indusery, as well as 49 affilared stare
OFgEnEEanons

MHI appreciates HULDs interest in providing puidance and alignment with respect to the Supreme
Court's 2015 decision i Tevar Depariment uf Hogsing and Commennity Afates v, Lnolusive Commanitics Progect, Ine.,!
whach deals with disparate impact. However, MHI is concemed that, as drafied, the mule could underming
HUD's stated e val 10 s hi.-ptu,'mlm,-r 5, 2019 he ST finance rEpOE of commbattmg regularory harners 1o
affordable housing, including manufactured howsing, and similarly could undermme the obyectves of the
Admmistranon's Cowntd o | ,Jﬁw.w.,r.ruq;: Ha_::m'.;.fw}' Rarmien o Ilrjnmﬂr.l'u'r Hupszmg which was estubbshed i June.

The Manufactured Housing Institute (MHI) - sometimes as
a result of pressure from their rival trade group, the
Manufactured Housing Association for Regulatory Reform
(MHARR) and/or from well-read reports within
manufactured housing by MHProNews and MHLivingNews -
at times appears to say and do 'helpful’ things. Such is the
case in their letter. But some issues have been outstanding
for a decade or more. An occasional letter by MHI that few
people see is arguably more of a fig leaf. MHI hasn't even
posted this letter on their own website. Meanwhile, over
those years, regulations thwart more affordable
manufactured home sales. That allows larger firms to
consolidate smaller ones at a discount. Numbers of MHI's
own past and current members are often frustrated.




Benefits of Manufactured Housing o Consumers and the Economy

Manufactured housing 15 the largest form of unsubsidized affordable howsmg ia the US. and the
only type of housing built 1o 2 federal construcnon and safery standard, Tt 15 also the only type of housing
that Congress recogrizes as plaving a vital role in meenng Amenca's housing needs as a significant source
for affordable homeownership accessible to all Amercans. Today, rwenty-pwo million people live in
mant [‘;!L"!.L[L'd l“ I‘LL".lT,.I\\: .ll'lL‘ [l'll_' .ll'l-l_‘lll.\h'f.' l_'l'[]TJl.! s lens |Ii- ll)i |L|‘|.H'lLl51 |3t- _'I.I[]L"l‘it'unh AW .lIiL'.

In EHJHI our |r1-]u.-[r_\ ['hr:uluu_'d nearly IR hnr:u—.-, ALK :unliny_ for ,lppn::\jnmiuh L i'|LrL'L'J']l
of new single-family home starts. These homes are produced by 34 LS. corporations in 130 plants located

o A - :
Texaas Dept. af Hensng and Comurmnity Aflases v, Incluve Commwnives Progect, lec, 576 LS 213}

(T SAE-1N)
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across the country. MHT's members are responsible for elose o 85 percent of the manufactured homes
produced each vear,

This section above of the MHI letter is largely accurate. However, it too has
misleading points. 3 firms account for about 8o percent of all manufactured

home production on this date. 1 has about 50 percent market share, and that
is Clayton Homes.

A White House source told MHProNews and the Manufactured Housing Association for Regulatory Reform
that they are ‘aware’ of the “enhanced preemption” provision of the Manufactured Housing Improvement
Act (MHIA) of 2000. Here is how MHARR reported it on June 26, 2019. “And, indeed, in response to
an inquiry from MHProNews Publisher L.A. Tony Kovach, it appears that the specific issue of
federal preemption will be “on the table” in this process.”

There are several things that letters like this fail to address that are arguably central to the issues at
hand. HUD Secretary Carson’s statements in several mainstream media video news reports indicates his
belief that manufactured homes are misunderstood. One example is linked below, but Bloomberg, ABC,
and other news sources have similar reports. HUD and MHI have their own videos that say similarly.

https://www.youtube.com/watch?v=_qgY3elhsga4&t=1s

Several points arise, but let’s begin with this. If the public doesn’t understand the problem and how
manufactured housing is a proven solution, then why aren't reports like the one below publicized by MHI?

https://valuepenguin.com/home-insurance/fear-manufactured-homes-affordable-housing-crisis

MHI can arguably be routinely be accused of action and inaction that de facto picks winners and losers.
Larger firms tend to benefit from heavy regulations.


https://manufacturedhousingassociationregulatoryreform.org/white-house-announces-council-on-eliminating-regulatory-barriers-to-affordable-housing/
https://www.youtube.com/watch?v=_qY3elhsga4&t=1s
https://www.valuepenguin.com/home-insurance/fear-manufactured-homes-affordable-housing-crisis

Carol Roth In fact, big companies secretly

love regulation because regulations
FOX\‘ are in fact anti-competitive -- every

BUSINESS e\ rule, law or compliance measure

limits the ability of existing smaller
competitors or new start-ups to compete. While big businesses
can use their caches of cash to fund new people and procedures
to deal with regulation, for many small businesses, a new regulation

can put them out of business.” e e
MHPROTEIE)-.

The slow walking of regulatory reform thus logically benefits larger firms over smaller ones. MHI
posturing efforts - in letters like this Oct 18, 2019 one from EVP Lesli Gooch to HUD Secretary Carson —
gives them a paper trail that may appear on the surface to indicate that they are doing their jobs. But
when additional facts are brought to light, a different picture emerges.

For example, why do none of those videos or known public remarks by HUD Secretary Carson address
the MHIA and the “enhanced preemption” provision of the law?

MHARR issued a letter in a published post linked below addressed to Secretary Carson that cites
Congressional leaders asking HUD why isn't "enhanced preemption” being enforced?

https://manufacturedhousingassociationregulatoryreform.org/mharr-calls-on-hud-secretary-to-end-
discriminatory-and-exclusionary-zoning-of-hud-requlated-manufactured-homes/

Let’s return to Gooch'’s letter.

Manufactured housing 15 one solution that 1s helping w solve the shortage of affordable housing
in this country and making the dream of homeownership an affordable and atminable reality for millions.
The affordabality of manufaciured homes enables mdiveduals 0 obtan housing that 5 often much less
expensive than renting or purchasing a site-built home, with the average cost of a new manufactured home
without land bemng $71.900). Indeed, the recently released Housing Finance Reform Plan report by HUD
states that “manufactured housme plavs a vital role m meeting the nation’s affordable housing needs.™

> Berkshire Hathaway brands are becoming more involved in rental

property.
> By purporteldy thwarting manufactured housing in the short term, they

have demonstrably increased their market share from 13 percent in 2003 to
some 50 percent by 2018. Rephrased, they are 'winning' either way.



https://manufacturedhousingassociationregulatoryreform.org/mharr-calls-on-hud-secretary-to-end-discriminatory-and-exclusionary-zoning-of-hud-regulated-manufactured-homes/
https://manufacturedhousingassociationregulatoryreform.org/mharr-calls-on-hud-secretary-to-end-discriminatory-and-exclusionary-zoning-of-hud-regulated-manufactured-homes/

O June 25, 2019, the President sseed an Exeentive Order entitled “Estabhshing @ White House
Counal on Ehmnatng Regularosy Bamers o Affordable Howsing™  As the Char of the Couneil,
Secretary Carson 15 leading the Counal's efforr, which 158 composed of members from eght Federal
ageneies, tasked o engage State, local, and tabal leaders across the nanon o discuss and alleviate ssoes
surrcunchag affordable housing,

Two of the stated goals of the Counal are o “work across agenees, Srates, local povernments,
tribal povernments, and prvate-sector stakeholders wo identify poliaies that artificially increase the cost of
developing affordable housing” and “wake action within existing Federal programs o align and suppon
local, and mbal state efforrs o reduce repulatory and admumsteative burdens that diseourage housing
development.” By makmng it more difficult 1o challenge regulatory barmers w affordable housing, the
proposed rule would have the oppostre result,

MHProNews and MHLivingNews have reported that tribal interests are being
harmed by policies that seem to benefit Berkshire Hathaway brands, while
Native Americans and people of all other races are paying higher interest
rates than would otherwise occur if Government Sponsored Enterprises
(GSEs) where fully complying with the Duty to Serve (DTS) Manufactured

Housing and underserved markets rule mandated by HERA 2008. Who says?
Senator Tina Smith, (MN-D), and a recent regional FED report.

https://www.manufacturedhomepronews.com/native-american-racial-minorities-in-housing-and-
manufactured-homes-per-fed-harmed-by-lending-practices-clayton-homes-berkshire-hathaway-affiliated-

lenders-cited/

https://www.manufacturedhomelivingnews.com/senator-tina-smith-urges-republican-democratic-
senators-to-provide-greater-financing-access-to-affordable-manufactured-homes/

“We believe further investigation
around the manufactured home
financing market structure might
be necessary if home loans are
going to be made equally
affordable for AIAN borrowers.”

- Donna Feir, Ph.D.,
Research Economist Third Party images Are Provided Usder Fair Use Guidebnes,

R R o S il
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That report that includes the statement quoted above specifically cited mainstream news concerns over
MHI members Clayton Homes, 215t Mortgage Corporation, and Vanderbilt Mortgage and Finance (VMF),
all Berkshire Hathaway owned brands.



https://www.manufacturedhomepronews.com/native-american-racial-minorities-in-housing-and-manufactured-homes-per-fed-harmed-by-lending-practices-clayton-homes-berkshire-hathaway-affiliated-lenders-cited/
https://www.manufacturedhomepronews.com/native-american-racial-minorities-in-housing-and-manufactured-homes-per-fed-harmed-by-lending-practices-clayton-homes-berkshire-hathaway-affiliated-lenders-cited/
https://www.manufacturedhomepronews.com/native-american-racial-minorities-in-housing-and-manufactured-homes-per-fed-harmed-by-lending-practices-clayton-homes-berkshire-hathaway-affiliated-lenders-cited/
https://www.manufacturedhomelivingnews.com/senator-tina-smith-urges-republican-democratic-senators-to-provide-greater-financing-access-to-affordable-manufactured-homes/
https://www.manufacturedhomelivingnews.com/senator-tina-smith-urges-republican-democratic-senators-to-provide-greater-financing-access-to-affordable-manufactured-homes/
https://www.manufacturedhomepronews.com/native-american-racial-minorities-in-housing-and-manufactured-homes-per-fed-harmed-by-lending-practices-clayton-homes-berkshire-hathaway-affiliated-lenders-cited/
https://www.manufacturedhomepronews.com/native-american-racial-minorities-in-housing-and-manufactured-homes-per-fed-harmed-by-lending-practices-clayton-homes-berkshire-hathaway-affiliated-lenders-cited/

{n Sup[t‘mhur 5, 2019, the U5, Dl.'p.lrmu::l[ of the Treasury and HUD ssued Houwsimg Finance
Reform Plans. Both plans recogruze the eniical need foe more affordable houwsing and dennfy regulatory
barniers as an mmpediment o affordable housing.  Treasury’s report states that the “GSEs should also
continue to support affordable housang for low- and moderate-meome, rural, and other simlar

borrowers,”2

HULD's report meluded a focus on manufactured housing, with a separate section entitled
“Elminating Regulatory Barners to Affordable Housing Includmg Manufactured Housing.™ That secton
stated that “policies that exclude or dis-incentivize the ohzanon of manufactared homes can exacerbate
housing affordability challenges because manufactured housing potentally offers 2 more affordable
aleernatve to traditional sue-bult housing without compromsing building safety and quality.”

For years MHI has been advocanng that HUD's existing preempuion authority allows broader
authority over zonmy and land use planming that neganvely impacts the availability of affordable housing.
This preemption aspument goes together with whar MHI bebeves o be HUD's authonty regarding
disparate impact.

MHI's letter is well crafted, raises several valid points, but is still misleading.
MHI had numerous opportunities to press these points in person with Sec.

Carson or other HUD officials. Why didn't they? MHI's website provides clues.

15 LIS, Department of the Treasury Housing Beform Plan Pursuant po the Presadential Memorsndum Tisued Manch
27, 2019, Seprember 2019, ar 3,
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Loning and land planning ordinances have a profound impact on housing patterns. In particular,
restnctve local ordinances — which can mclude sigruficant hmutations or prohibioons aganst manufaciured
hcau_‘.i.ng — can act as baraers o affordable 11m1.tﬁn.g_

As Secretary Carson noted on the day the Preadent sipned the Executive Order Estabhshing the
Whire House Council on |iiin1in;llju_g R.r:gL.l].llur:\' Barmers to Affordable H[;u-.{i.n}_:_ “we can merease the
supply of affordable homes by changing the cost side of the equation.”

Moreover, zoning ordinances that are exclusionary or restnetive with respect to manufactured
housing can clearly violate the Far Housmg Act, as HUD and the Department of Justice (IDO]) have
publicly recogmzed. According to a November 10, 2016, Joir Strement of HUL and DO, uded State
and Local Land Use Laws and Practices and the .-\p-plimmm of the Fair | |nu.\'m|.;_\cl:

Examples of land use practices that violate the Fae Housing Act under 3 discnminatory
effects standard nclude mnimum foor space or lot stze requirements that merease the
stze and cost of housing if such an inerease has the effeer of excluding persons from a
locality or neghborhood because of ther membershop m a protected class, without a
lt'g'.lll,.' sufficient justificanon.

MHI wurges HUD 1o work with these agencies 1o amend the statement to inchude other Iypes of

thsermnatory achons that restner manufactured housmg,

Much of this section above is fine. Indeed, properly understood, it is useful.
However, what follows this section of MHI's letter signed by EVP Gooch is
arguably misleading and indicative of a pattern that MHI has followed since

Berkshire Hathaway brands began to flex their control over the Arlington, VA
based trade group. Berkshire and a few 'big boy' players in apparent league
with them get what they want from MHI, per sources inside the organization.




There are numernus ::xfa['rrplu!i of 2 g ordinances that restact the use of and discammate ANt
manufactured housng. In Apnl of this year, Bryan, Texas, voted to ehmunate the aty’s MU-1 muxed use
residental AL, which 15 the :mlg.- #0ne '.||]nwin;.: minufacmired homes on individual lots. Census data
mcicates that this zone has many persons that would qualify as protected under the Far Housing Act
.-\:L'ur-d'mH Ly news reports, this r_']l_'mgr: will affect ﬂlLthl} 2 M) ]1-_1r::L'l-| of Llnd, I.lt'l'-| |'.m||rm':'.r:r\1 and
will strip more than 750 manufactured homes of their marker value, Appendix A of this letter offers
additional examples of similar situations, with a representative mnge of types of exclusionary local zoning
actions across a vanety of junsdictions. These examples reflect a growng rend whereby local junsdictions
adopt land planning ordinances and utilize eode enforcement that excludes manufactured housing without
(& |r1~ii(||_'nng whether such achon nten H!.l“! d].-u.'ru'lullu[g:s_ Or rl,':ﬂ.ul[.k i lln'p:lmlu treatment, agunst a
protected class of persans.

This section on page 3 of MHI EVP Gooch's letter is demonstrably misleading
at best. True, the City of Bryan did move to eliminate the placement of more
manufactured homes there. However, what this letter fails to mention is this.
MHI was asked repeatedly to intervene and make their case before the ban
was voted and before the ban's challenge by Young Democrats of BCS and
others. MHProNews sources in Bryan, TX tell us that MHI made no effort.
They could have raised "enhanced preemption" or "disparate impact"
arguments then, when didn't they? Furthermore, when MHProNews asked
HUD officials to intervene, they too failed to act. Why didn't they? None of
that is mentioned in this letter. That's part of what makes this letter useful
in some aspects, but purportedly deceptive in others.

Proposed Rule Changes Test Under HUD's 2013 Disparate Impact Final Rule

HUDs 2013 L)ih]ﬂﬂﬂ' |mp;u_'l Fanal Rule estabhshed uniform standards for determining when a
housing practice with a diseriminatory effect violates the federal Fair Housing Act, setting out & three-step
burden-shifting process between pluntffs and defendants,

The prupue.'r_'d rule would eliminate this burden-shifting appr wich and n.-pl:u_'u it with a !‘;\.u-]’mr{
test, which would rL'.quin.' '|1!uir|r.i!—t-h o

M F!t‘:ld thar a challenged practice is arbiteary, araficial and unnecessary to achieve a vald meerest o
legnimate objectve;
(2) allege a “robust causal Link™ berween the challenged policy or practice and the disparate impact;
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{3 rxpl:LiH howw the L'll,]“l'l\“l.'\l ]1-||u;\' or |\r.|r;licr,- has a harmiful effect o a pre wected class as a group
— not just an indsvidual;

(4) allege that a dispanty caused by the policy or practice i significant; and

(5) .Llln.';;u that an mjurey 15 directly caused by the cIrlJJn.'lu:ul rh;|in:\ or pl.u.'licn.-.

This section of the MHI's letter may be useful. But MHI's staff, wittingly or
not, may through such letters exhibit a longer term strategy by Berkshire
brands, waiting for a change in administrations that may be more favorable
to the Omaha-based conglomerate and their Knoxville, TN metro based units
such as Clayton Homes, 21st Mortgage Corp, and Vanderbilt Mortgage and
Finance (VMF). One must keep in mind that complex regulations favors
larger firms over smaller ones, per numerous studies. Heavy regulations tend
to act as a barrier to business entry, persistence, or exit. But having
enhanced preemption as an ace for later use by the Omaha-Knoxville-
Arlington axis is why they may play hide-and-seek with useful laws.




Only after meeting this five-part test could the legal process proceed. 1 met, defendants would
need to offer a legitimate justification for the challenped policy or program. However, plannffs would be
reguired to defend the five-part test ar the Monon w Dismiss stage, which is early in the process and pror
to full discovery, which is entical o fact finding and important to establishing or defending the plamuf’s
case. In SUMITTY, the establishment of the fiv e-part test and the r:.quirumun! to defend the ﬁ\'l:-[‘ﬂ.l‘[ test
m a Monon w Dismiss shifts the burden substannally o the plunnffs in pleading their case.

HUD's proposed rule states that it is bang issued to update its exstng regulation to conform with
the deasion by the LS. Supreme Court in Inclesire Commmities Project.® In thar case, the Supreme Court
upheld dispanate impact as cognizable under the federal Fair Housing Act, ruling that that in a disparate
impact claim, a plamnff may establish hability, without proof of ntentional discrmmation, if an dennfied
business practice has a dispropornonate effect on certain groups of individuals and if the practice 15 not
grounded n sound business considerations,.  Wnating for the majonty, Jusice Kennedy stated that,
. _.antdiscriminanon laws must be construed 10 encompass disparate impact claims when their text refers
to the consequences of acuons and not just to the mindset of actors, and where that mterpretation is
consistent with stamtory purpose.” Jusuce Kennedy went on to note thar

Recogmnon of disparate impact claims s conssstent wath the Fare Housmg Act’s central
purpose. The Fair Housmg Act, ke Tide VI and the ADEA, was enacted 1o eradicate
discnminatory pracoces within a sector of our Nation's economy.. . These unlawful
practices include zoning laws and other housing restrictions that function unfairly
to exclude minorities from certain neighborhoods without any sufficient
justification. Suits targeting such practices reside at the heartland of disparate
impact linbility, (Emphasis added

This section from page 4 of MHI's letter is largely useful. But it also begs several
questions. For example, why hasn't MHI pressed these issues during in-person

meetings with top HUD officials? Based on known facts, this segment of their letter
reveals missed opportunities that speak loudly.

Impact of P sed Rule on Local Zoni and Land Use Planning Decisions Re i
Manufactured Housi

While zoning and land use planning decisions histonically have been the purview of local
governments, disparate impact has been one of the primary legal tools available to challenge restricuve
ordinances that have the effect of impermissibly discnminating aganst individuals of a protected class.
More specifically, disparate impact has been used to challenge local zoning and land use planning policies
that exclude manufactured housing or create unreasonable barriers designed to prevent such use.

The lengths to which communities go to exclude manufactured housing go beyond just the zoning
code and, more often than not, have a discriminatory disparate impact on persons protected under the
Fair Housing Act. It 1s without queston they have a negatve impact on the availability of affordable
housing.

The vanous ways in which cites and countes have used zoning and land use planning to restrct
the placement of manufactured homes are set forth in Exhibit A. MHI and its member state associations

* See “HUD's Implementation of the Fair Housing Act’s Disparate Impact Standard,” Federal Register, August 19, 2019,
Vol. 84, No. 160, p. 42857.

Useful observations that also reflect MHI's and HUD's past failures to

robustly work to enforce existing federal laws and legal decisions.
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have investgated all of these cases and believe that many of the methods being employed are having a
discriminatory disparate impact on persons protected under the Far Housing Act. At the very least, the
potential impact under the Fair Housing Act is not being considered as a factor in the decision-making
process. In several of the instances listed, Federal lawsuits have been filed alleging diserimination based
upon both intentional discriminaton and disparate impact theories.

Each of the mstances listed whereby localities have discriminated agamst manufactured housing
and those persons who reside in them have had a negatve adverse impact on the availability of affordable
housing. To that end, it is important to consider that the current disparate impact rule serves a vital role n
educatng communities, including public officials, about the unintended consequences of local zoning and
land use planning decisions, some of which limit or prohibit the avadability of affordable housing. Any
proposed changes that would limit the type or number of disparate impact cases that may be brought
denies the public and policymakers of the important educational aspects of this current rule.

As we understand it, the Supreme Court, i its Inclusive Communities Project® decision, did not intend
to make it more difficult to bring such claims. However, as noted, the proposed rule would significandy
mncrease the legal burden on plainuffs by requiring them to meet a five-part test in order to establish a
prima facie case of unlawful diseimination. In our opinion, this change would establish a legal standard
that 1s so strict as to effectively nullify disparate impact as a legal tool to both challenge disenminatory
local zoning and land use planning actions that consutute housing discrimination and create barriers to
affordable housing.

Accordingly, MHI urges the Department to revise or eliminate the new application of standards
for establishing disparate impact with respect to diseriminatory local zoning and land use planning
decisions, in order to preserve the ability of plamuffs to pursue legitimate disparate impact cases against
diseriminatory actions that impede affordable housing, including manufactured housing,

Useful information that indirectly highlights MHI's and certain HUD officials failure to do
what the law requires. See what former HUD Office of Manufactured Housing Programs

Administrator Bill Matchneer said in the report linked below as an example.

https://www.manufacturedhomepronews.com/bombshells-former-hud-manufactured-housing-program-
administrator-bill-matchneer-cavcos-manuel-santana-statements/

Concerns about a “Single Event” Standard

Of particular concern ss language in the proposed rule that appears to constrain the use of disparate
impact in the case of a “single event.” While we appreciate the general intent of this approach, we believe
it is unduly restrictive mn the context of discriminatory local zoning actions. Speaifically, the rule includes
the following statement:

Plaintiffs must identify the particular policy or practice that causes the disparate impact. Plainoffs
will likely not meet the standard, and HUD will not bring a disparate impact claim, alleging that a
single event—such as a local government’s zoning decision or a developer’s decision to construct
a new building in one location instead of another—is the cause of a disparate impact, unless the
plaintff can show that the single decision is the equivalent of a policy or practice. In unusual
cases, a planuff may sull be able to succeed at identifying a one-ume decision, if the plamaff can
establish that the one-ume decision is in fact a policy or practice.

We understand how the rule might wish to provide constraints on use of a single action 0
demonstrate disparate impact mn circumstances in which a private ennty is serving a large number of
customers. However, a single zoning decision can have wide applicability or impact.

¢ See “HUD's Implementation of the Fair Housing Act’s Disparate Impact Standard,” Federal Register, August 19, 2019,
Vol. 84, No. 160, p. 42857,

Once more, useful points that are cogenently put. However, it begs the question about allegations of collusion
between certain MHI connected individuals and HUD officials. Numerous instances where enhanced preemption or

the AFFH could have been applied, why didn't MHI speak out? Why didn't HUD already act? Both knew the law.



https://www.manufacturedhomepronews.com/bombshells-former-hud-manufactured-housing-program-administrator-bill-matchneer-cavcos-manuel-santana-statements/
https://www.manufacturedhomepronews.com/bombshells-former-hud-manufactured-housing-program-administrator-bill-matchneer-cavcos-manuel-santana-statements/
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Contrary to the proposed rule, a single change to a zoning standand or single applicaton of a
aoning standand, does in facr set a commumity’s policy or pracoce with respect to zonmg policy as well as
s policy wwards affordable housing. It does not take muleple changes 1o a community's zoning code 1o
affeer a commumry's policy or pracnce. A siagle change can, and often does, result i a change 1o a
commumty’s policy or practice. That single changes establishes & new pattern. Thus, the sttement that
HUD will not Ln'ing a rlis:pnml:: il'u‘p,u:[ claxm based on a Hi[lH[ﬂ event 1 Lll_'l.‘l'.l[} lnmbﬂn_u.

The language above fmom the proposed rule appears to create a burden of meetng some much
more stangent bar than the standaed set forth in Tndleire Comapanities Praject — e, a "]'nhn:_\'" or "pr;il:i'lﬂ'.“
We are particularly concerned that m the context of local 2oning decisions, this could eréate an
unreasonably high burden, and therefore sanction discrminatory woning aotions.

MHI would suggest that thas standand be amended, in the distinet area of zonmg actions, to clanfy

that this burden 15 mer in the case of a single zoning action when the acoion has broad applicabality or
wnpact. The number of actions 1 not the poant — the umpact 15,

Conclusion

Manufactured homes reman the most affordable homeow m.'r-th.p OpFan. ay atlable i the US,
today. MHI rerterates s appreciation for the efforts of this Adminstranon, mcluding the Depariment of

Hnuhing and Urban Devek ipment, fopog witiee the mpOrtance of manufactured huuung as & crbical
affordable housing o plon and to work to reduce barriers to s usge, M also .||1pn:+.‘j..L!::u the vuncere desire
of HUD w lmng e Ju_'p;.JJ clarty to the standards used in ;1|lugi11g and de Il'm.lmH di-«.pu.mln_' IMPAct Cases.
In thus nplril, we ask that HUD consider |_'|1.1ng1_'.-2 1o the il rpn-.ul rule to ensure that ]u_u!rmuu- challenges
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Sincerely, Nicely phrased. There may
indeed be members of the Trump
W: wa\ Administration that want to
properly enforce good laws.
Lesli Gooch, Ph.D

id s E - Lo ik

The thrust of the arguments in this letter are fine, but the examples and
implications arguably betray MHI's sincerity in terms of timing. If MHI wanted
to advance the cause of manufactured housing in the short term, there are a
variety of steps it could have taken, but did not. At this time, there is no known
statement by HUD Sec Carson about "enhanced preemption." HUD's Brian

Montogmery certainly knows "enhanced preemption," as does HUD's Teresa
Payne and others. Why hasn't that or AFFH been enforced? Why a periodic
statement by MHI - mostly seen by members - instead of public ones coupled
with efforts to enforce the AFFH, "enhanced preemption" or other federal laws?

Gooch’s letter should be understood in the light of an article authored by Gooch, fact-checked below.

https://www.manufacturedhomepronews.com/manufactured-housing-institute-evp-lesli-gooch-industry-
progress-in-her-words-manufactured-housing-improvement-act-and-enhanced-preemption/



https://www.manufacturedhomepronews.com/manufactured-housing-institute-evp-lesli-gooch-industry-progress-in-her-words-manufactured-housing-improvement-act-and-enhanced-preemption/
https://www.manufacturedhomepronews.com/manufactured-housing-institute-evp-lesli-gooch-industry-progress-in-her-words-manufactured-housing-improvement-act-and-enhanced-preemption/

Furthermore, there must be a clear understanding that MHI purportedly has a pattern that is discernable.
That pattern? Posturing action, saying useful things, but doing little of practical short term value. Their
own website makes that point.

Manufactured Housing Institute DiFRATE R \

MEMBERS If MHI says that this is an important issue for them, why is
it that it is mentioned only once and that instance is in
2018? The disparate impact decision was made by the
Supreme Court in 2015. This screen capture from the MHI
website was done on 2019-10-20 at 10:36 ET.

Affordable Housing

by Patricia Boerger | May 23, 2018 |

Affordable Housing Solution: Manufactured Homes Manufactured Homes Provide Housing for Working People A Solution to the Nation's Lack
of Affordable Housing In towns across the country, workers are struggling to make ends meet — and the high cost of housing is a big. .

Manufactured Housing Institute FREEMFIION &

MEMBERS ABOUTMHI PR This is not the strongest phrasing for this issue,
for reasons that MHI's attorney surely must

know, because it ignores the enhanced
preemption that they themselves have referred
to in some correspondence with HUD Secretary
Carson starting in the summer of 2019. The

date on this is posted could be questioned.

Legislative and Regulatory Priorities

by omni2 | Nov 22, 2016 |

MHI's Top Federal Policy Priorities As the largest national professional trade association for the factory-built housing industry, MHI works to
elevate the profile of manufactured housing by advocating before Congress and the Administration. MHI's advocacy efforts are...

This is the phrase used in the Manufactured Housing
?m M H I Improvement Act (MHIA) of 2000. The words matter.

ENHANCED PREEMPTION,

Manufactured Housing Institute

MEMBERS Once more, after the MHI letter on 10.18.2019, on  J
10.19.2019 MHI still has no mention of enhanced

preemption on their own website. By contrast
N 0 Resu |tS Fou nd rival MHARR has numerous references.

The page you requested could not be found. Try refining your search, or use the navigation above to locate the post

Compare and contrast MHARR'’s publicly calling for “enhanced preemption” to be enforced, while MHI
has for whatever reason failed to post it on their own website.



Site search conducted on
MHARR website on
04-26_0911 2019.

1

BVHARR

Manutactures Wausing Assccition or Regulatory Reform

enhanced preemption - search results

enhanced preemption

1f you're not happy with the results, please do another se;

Mk uiieusts  “Time to Enforce the Law on HUD Code Manufactured Hom|
e Federal Preemption” Production Decline Persists —
Time For Action...
L ebruat

Wsiumamiients  “The lllusion of Motion Versus
Real-World Challenges”

@i /k i .

Comprehensive MHARR
Comments on HUD Review Of
Manufactured Housing
Regulations

“Another Missed Post-
Production Opportunity?”

MHARR Calls on HUD To Remove
Zoning, Placement and
Consumer Financing...

“MHARR Leadership Continues
to Produce Results for Industry”

MHARR Washington Update,

MHARR Officials Meet with Huf
Secretary Dr. Benjamin Carson|

Actions and Abuses Of The

Current HUD Manufactured
Housing Program...

10.10.2017

P % US. DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT
WASHINGTON, DC 2058 10-8000

OFNCE OF HOUSING

Don Jones, Building Inspector
City of Richland

P.O. Box 180609

Richland, MS 39218

Re: City of Richland, Mississippi, Zoning Ordinance 2011-1
Dear Mr. Jones:

We are in receipt of a copy of the City of Richland, Mississippi, Zoning Ordinance 2011-1, a
regulatory ordinance adopted on July 19, 2011, and specifically applicable to structures defined by
and constructed in accordance with the National Manufactured Housing Construction and Safety
Standards Act of 1974 (Act). The Ordinance, Section I1La. Construction Standards, requires, inter
alia, that any factory-built home located or relocated within the City of Richland be constructed and
maintained in accordance with the Act. Other provisions of the Ordinance define terms for purposes
of the Ordinance and address permit requirements, zoning, and age of the manufactured housing unit,

This letter from HUD reflects the fact that at times they have issued
notices to cities, reminding them of federal preemption. The problem
is, it doesn't happen routinely enough, and some might say, vigorously
enough. But that is HUD's job, to enforce "enhanced preemption”
established under the Manufactured Housing Improvement Act of
2000, which strengthened the 1974 law. Click below for the full HUD
letter.

R

MHI is aware of this case, and others. Why aren’t they on the MHI website? Why is it found on
MHProNews, but not on MHI’s website?



MHLivingNews has promoted the good that was done in the Obama era; for example, the useful research
that documented that manufactured homes appreciated in value side-by-side with conventional housing.
That could be one of the more important research studies, and it is part of our collection at the link

below.

https://www.manufacturedhomelivingnews.com/ultimate-reporters-researchers-affordable-housing-

advocates-or-shoppers-3rd-party-research-reports-on-mobile-homes-manufactured-homes-and-modular-

housing/

Which begs the question: why hasn’t MHI routinely and stubbornly promoted that
and other research documents that MHProNews and MHLivingNews have? MHI

MHPRO[TETE..

has a larger staff, and a bigger budget by far than MHARR, MHLivingNews, and — =
MHProNews combined. That being so, why are they routinely bringing up the rear

in their efforts?

The evidence and logic are arguably increasingly clear. MHI postures periodically useful steps but does
so in a manner that gives them cover for later without moving the ball ahead in the short term.

https://www.manufacturedhomelivingnews.com/affordable-housing-needed-corporate-corruption-and-

manufactured-homes-time-to-get-federal-officials-fully-involved/

“Federal preemption as amended

by the Manufactured Housing
Improvement Act of 2000 [MHIA] is
designed to allow HUD Code
manufactured homes, constructed in
accordance with the federal stondards,
to be shipped and sited anywhere

1 in the
United States, regardless of where the

| home is constructed.

3 MHARR

Housing A for Regulatory Reform

This is essential to
maintaining the

uniformity of manufactured
housing construction and
safety regulation and
maintaining the

Preserving the American Dream of Home

Ownership Through Regulatory Reform
i HUD Code homes.

As a corollary, it is designed to
prevent local
jurisdictions from imposing their own
costly standards on HUD Code homes,
or using standards
or other devices, such as discriminatory zoning
measures, to exclude HUD Code homes.

»nsuring

ULTIMATELY, THIS HELPS
EXPAND HOMEOWNERSHIP
OPPORTUNITIES FOR MILLIONS
OF LOWER AND MODERATE-INCOME
AMERICANS, WHILE IT HELPS
INDUSTRY BUSINESSES TO
GROW AND PROVIDE EMPLOYMENT
OPPORTUNITIES IN THE
ir own unique NATION'S HEARTLAND.

or differing standards or requirements

y reducing the type of
compliance burdens that
e if thousands of

ns around the country

to impose the

fundamental affordability of

It is MHI member firms that are routinely connected
to the bad news that keeps manufactured housing
from being more widely embraced.

https://www.manufacturedhomelivingnews.com/hbos-
john-oliver-on-last-week-tonight-mobile-homes-video-
manufactured-home-communities-fact-check/

It was GSMOL resident leader that pointed out that
MHAction is tied to the Tides nonprofit, and the report
below reflects that the largest donor to the Tides is
another nonprofit that is funded solely by Berkshire
chairman Warren Buffett.

https://www.manufacturedhomelivingnews.com/hbos-
john-oliver-on-last-week-tonight-mobile-homes-video-
manufactured-home-communities-fact-check/

The importance of federal preemption is outlined by
MHARR’s president in the statement at left.

Democrats and Republicans alike who have
researched these issues have come together to say
that manufactured housing is an important part of the
solution to the affordable housing crisis. They provide
specific comparisons with multifamily housing.

https://www.manufacturedhomelivingnews.com/democrats-republicans-agree-manufactured-homes-can-

play-a-vital-role-in-easing-the-affordable-housing-shortage/

MHProNews has and will continue to hold MHI and the powers that be in the Omaha-Knoxville-Arlington
axis to account. https://www.manufacturedhomelivingnews.com/monopolization-of-american-dream-

telling-the-inside-story-of-home-ownership-gone-awry/
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